IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: Chapter 11

UNIDIG TAL INC., et al., Case No. 00-3806 (MW

N N N e

Debt or s. (Jointly Adm nistered)

MEMORANDUM COPI NI O\

This matter is before the Court on the Mdtion of WKIII/FAR
Yale Real Estate Limted Partnership (“the Landlord”) for Relief
fromthe Stay to permt it to obtain a wit of execution for
possession of premises it |eases to one of the Debtors, Unison
(MA) Inc. (“Unison”). Unison opposes that relief. After a
heari ng held on Decenber 1, 2000, and consi deration of the

parties’ positions, we grant the Mdtion.

l. FACTUAL BACKGROUND

Prior to filing its chapter 11 case, Unison was a party to a
| ease dated COctober 14, 1998, by which it | eased prem ses at 451
D Street, Boston, Mssachusetts (“the Premi ses”). Prepetition,
there had been litigation between Unison and the Landl ord
regarding the parties’ respective rights under the | ease. That
litigation was settled, prepetition, by a Settlenment Agreenent

dated June 14, 2000. Pursuant to the Settlement Agreenent, the

' This OQpinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rul e of
Bankruptcy Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



| ease term nates on Decenber 31, 2000. To assure that the
Landl ord woul d receive the Prem ses, a Judgnent in Possession was
entered in favor of the Landlord and a wit of execution for
possession was i ssued. The Landlord was to hold the wit of
execution in escrow until January 1, 2001, whereupon it could
levy on it. As part of the Settlenent Agreenent, the Landl ord
gave Unison rent abatenment for 6 nonths so |l ong as Unison used
its best efforts to find other prem ses by Septenber 1, 2000.

Uni son apparently used its best efforts to find other
prem ses and was given the rent abatenent. However, it was
unsuccessful and when these bankruptcy cases were filed on
Sept enber 19, 2000, Unison was still in possession of the
Premi ses. The Landlord filed the instant Mtion on Novenber 9,
2000. Uni son opposed the Mdtion and a hearing was held on
Decenber 1, 2000. W gave Unison until Decenber 6, 2000, to file

a menorandum of law in opposition to the Mdtion.?

2 |Instead of filing a brief, Unison filed a Certification
of Counsel with an unsigned brief attached. The Certification
asserted that the cases cited by the Landlord are inapposite, for
t he reasons noted in the attached nenorandum but conceded that
in the Settlenent Agreenent Unison had waived its right to retain
possessi on of the Prem ses after Decenber 31, 2000.
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1. JURI SDI CTI ON

This Court has jurisdiction over this matter, which is a

core proceeding pursuant to 28 U . S.C. §8 157(b)(2)(Q.

1. DI SCUSSI ON

Section 362(b)(1) permts the Court to grant relief fromthe
stay “for cause.” The term “cause” as used in section 362(d) has
no obvious definition and is determ ned on a case-by-case basis.
A three-factor test has been adopted for determ ning whet her
“cause” exists, applying the following criteria:

(a) [Wiether] any great prejudice to either
t he bankrupt estate or the debtor wll
result fromthe continuation of the
civil suit;

(b) [Whether] the hardship to the [non-
bankrupt party] by mai ntenance of the
stay consi derably outwei ghs the hardship
of the debtor; and

(c) [Wiether] the creditor has a probability
of prevailing on the nerits.

See, e.qg., In re Rexene Products Co., 141 B.R 574, 576 (Bankr.

D. Del. 1992) (citations omtted).

A. Prejudice to the Debtor

The Landl ord asserts that Unison will suffer no prejudice if
stay relief is granted because Unison has no interest in the
Prem ses after Decenber 31, 2000, by virtue of the Settl enent

Agreenment. It argues that Unison waived any right it had to



remain in possession by virtue of its agreenment to a Judgnent in
Possession and wit of execution in the Settlenent Agreenent. It
asserts that after Decenmber 31, 2000, the Debtor will have no
property or other interest in the Prem ses. The Landlord cites
several cases for the proposition that the Court cannot extend a
| ease of a debtor beyond its stated terns, revive a | easehol d
interest once it has expired, or permt a debtor to assune an
expired |l ease.® Therefore, the Landlord argues that because the
Court cannot give Unison any right to possession of the Prem ses
beyond Decenber 31, 2000, cause exists for relief fromthe stay
to permit the Landlord to obtain possession after that date.
Wi | e Uni son concedes that it has waived any right to
possessi on of the Prem ses after Decenber 31, 2000, it asserts
that relief fromthe stay should not be granted because it wll
be severely prejudiced if it is not permtted to remain on the
Prem ses. Unison notes that its business is run fromthose
Prem ses and it has been unable to find any other suitable
| ocation. It also asserts that the cost to nove its business is
excessive and a burden on the estate. It posits that it may have
to close its business if it is forced to vacate the Prem ses by

year - end.

3 See, e.q., Bell v. Alden Omers, Inc., 199 B.R 451, 462
(Bankr. S.D.N. Y. 1996) (where | ease had expired prepetition,
debtor had no right to assune it); Inre P.1.NE., Inc., 52 B.R
463, 465 (Bankr. WD. Mch. 1985)(debtor had no right to assune
| ease which expired by its own terns post-petition).
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While we are synpathetic to Unison's plight, we advised
Uni son that equity was insufficient and that it needed a | egal
right to remain on the Prem ses to defeat the Motion. As one
court has stated: “the intervening filing of a petition for
relief [did not] give the lessee a right to extend a contract
beyond its original terns. . . . The Bankruptcy Code neither
enlarges the rights of a debtor under a contract, nor prevents
the term nation of a contract by its owm ternms. . . . The
Bankruptcy Court cannot recreate an interest for the Debtor where

none exists.” 1n re Crabb, 48 B.R 165, 167 (Bankr. D. Mass.

1985)(citations omtted).

Uni son asserts that the cases cited by the Landlord for the
proposition that once a | ease expires the Court cannot extend it
are inapposite to the case at bench. Those cases involve efforts
of the debtor to extend a | ease which has al ready expired;* they
do not deal with what rights a debtor may have in a | ease which
has expired. Wile it concedes that the |lease will expire on
Decenber 31, 2000, Unison asserts that post-termnation it wll
have a possessory interest in the Prem ses pursuant to state | aw.

See, e.qg., Spodek v. U. S. Postal Service, 35 F. Supp.2d 160 (D

Mass. 1999); Moskow v. Robinson, 176 N.E. 603 (Mass. 1931):

Boudreau v. Johnson et al., 134 N E. 359 (Mss. 1922).

4 See, e.q., Crabb, 48 B.R 165; Chart House, Inc. v.
Maxwel | (In re Maxwell), 40 B.R 231 (N.D. IIl. 1984).
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Wt hout decidi ng whether, under Massachusetts |aw, Unison
woul d have a right of possession in the Prem ses upon expiration
of the | ease, however, we conclude that Unison has waived this
right. The Settlenent Agreenment provided that upon expiration of
the | ease on Decenber 31, 2000, the Landlord had the right to
possession of the Prem ses. |In fact, Unison concedes it has
consented to that possession and has waived all defenses it m ght
have to that possession by agreeing to the entry of the Judgnent
i n Possession and the issuance of a wit of execution thereon.
Thus, we conclude that Unison will have no right in the Prem ses
after December 31, 2000.

Consequently, we conclude that there is no prejudice to any
| egal 'y cogni zabl e right of Unison by granting relief fromthe
stay to permt the Landlord to enforce its right to possession
after Decenber 31, 2000. Simlarly, there is no prejudice to
Uni son by granting relief fromthe stay now to permt the
Landl ord to have the wit of possession issued, so long as the

Landl ord does not levy until January 1, 2001.°

B. Prejudice to the Landl ord

The Landl ord asserts that it wll be severely prejudiced if
it is not permtted to obtain possession of the Prem ses on

January 1, 2001. The Landlord asserts that the current market

> Apparently, a wit of possession was issued previously
pursuant to the Settl enent Agreenment but has expired.
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rates are significantly higher than the | ease rate, which Unison
does not dispute. Further, the Landlord asserts that denying it
relief fromthe stay will elimnate the benefit of the bargain it
struck in the Settlement Agreenent. The Landlord has al ready
given Unison all that it bargained for in the Settlenent
Agreenment (6 nonths of free rent and the right to remain in the
Prem ses despite the Landlord s assertion of prior defaults).

Uni son does not contest any of these facts. Therefore, we
conclude that the Landlord has established that it will be harned

if relief fromthe stay is not granted.

C. Probability of success on the nerits

Since the Landlord already has a Judgnent in Possession, it
is clear that it wll succeed on the nerits of the underlying

action. Therefore, this factor is net.

V. CONCLUSI ON

For the reasons set forth above, we grant the Mtion for
relief fromthe stay filed by the Landlord. An appropriate order
is attached.

BY THE COURT:

Dat ed: Decenber 8, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

IN RE: ) Chapter 11
)
UNIDIG TAL INC., et al., ) Case No. 00-3806 (MW
)
Debt or s. ) (Jointly Adm ni stered)

ORDER

AND NOW this 8th day of DECEMBER, 2000, upon consideration
of the Motion of WKIII/FAR Yale Real Estate Limited Partnership
for Relief fromthe Stay and the Debtors’ Response thereto, and
after hearing held on Decenber 1, 2000, it is hereby

ORDERED that the Mdtion is hereby GRANTED and the autonmatic
stay of 11 U S.C. 362 is hereby nodified to permit WKIII1/FAR Yal e
Real Estate Limted Partnership to obtain (and the state court to
issue) a wit of execution with respect to the Agreenent for
Judgment of Possession entered in the Massachusetts Superior
Court (Suffolk County), Cvil Action No. 00-0379B, provided,
however, that no levy on the wit of execution rmay comrence prior
to January 1, 2001; and it is further

ORDERED that the automatic stay is lifted in all other
respects effective January 1, 2001, to permit WKII1/FAR Yal e Real
Estate Limted Partnership to enforce its rights to possession of
t he Prem ses

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge
cc: See attached
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